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[Summary of Facts]
A (not a party to this suit) is a sales representative of Y Corp. (Defendant/Respondent in the court of second instance/Appellant in the court of final appellate), a securities company, and has been working at the C Branch of Y Corp. since September 1983.  In the same month, X (Plaintiff/Appellant in the court of second instance/Respondent in the court of final appellate) opened a transaction account at the same branch and started securities transactions.
A diverted the amount that she retained for her customers for her personal use and had difficulty returning such amount.  In or around 1986, A thought of a plan to solicit customers by offering a non-existent transaction account for a customer at Y Corp. (the “Customer Account”) and personally invest the cash retained.

On or around April 1, 1986, A solicited B (not a party to this suit), X’s wife, to use the “Customer Account” at Y Corp.  A explained that the “Customer Account” is a special account managed by an advantageous interest rate and available only to certain customers, and offered the compound interest rate of approximately 7.5 percent.  A neither explained further nor provided materials with more information on the “Customer Account” to B.  B relied on A’s explanation and decided to use the “Customer Account”.  Between April 1, 1986 and November 1, 1991, B delivered a total of 31,103,990 Japanese Yen that X paid to A with the intention of depositing it in the “Customer Account”.  Further, between March 1988 and June 1993, X received the return of a total of 9,563,355 Japanese Yen from A through B. 

Under the proper transactions between X and Y Corp., Y Corp. delivered or sent X a certificate of deposit at the time Y Corp. purchased securities, etc. for X, “Transaction and Calculation Report” on the date following each transaction and “Details of Transaction” at the time the purchase amount was settled.  Further, Y Corp. delivered to X at least once a year a “Notification for Customer” describing the deposited amount and the balance of securities, etc.  However, no description concerning the “Customer Account” was included in such documents delivered from Y Corp. to X.  A recorded the details of the deposit in the “Customer Account” by describing the process of transactions with A’s seal affixed in the notebook delivered to X.

Y Corp. had not been aware that A solicited B to deposit cash in the “Customer Account”, however, received an inquiry from another customer in December 1993 and discovered A’s wrongful acts.

X filed suit against Y Corp., claiming primarily to return the total amount delivered to A by deducting the amount that had already been returned based on the deposit agreement for the use of the “Customer Account” between X and Y Corp. and secondarily for compensation for loss based on the employer’s liabilities.
With regard to A’s authority, X asserts that the deposit of cash in the “Customer Account” falls within the “sales and purchase or other transactions of securities” conducted by a sales representative on behalf of a securities company under Article 64 Paragraph 1 of the Securities and Exchange Law (Article 64 Paragraph 1 of the Financial Instrument and Exchange Law).  Y Corp. asserts that A received the deposit based on deposits for consumption (shouhi kitaku) or loans for consumption (shouhi taishaku) with the agreement to pay a certain interest and her acts do not fall within the “sales and purchase or other transactions of securities” under Article 64 Paragraph 1 of the Securities and Exchange Act.  Therefore, Y Corp. owes no contractual liabilities for A’s Acts.

The court of first instance (Yokohama District Court, December 17, 1999, Case No. 2338 (wa) of 1995) dismissed X’s primary claim and partially upheld the secondary claim.  X appealed.

The court of second instance (Tokyo High Court, July 24, 2000, Case Nos. 617, 1293 and 2389 (ne) of 2000), on the contrary, changed the judgment of first instance and upheld X’s primary claim as follows.

In soliciting X for transactions using the “Customer Account”, A explained that the company would invest the amount deposited by X and decide which products to purchase by using the “Customer Account”.  Further, A actually purchased shares for X using the amount deposited in the “Customer Account”.  Based on such facts, the transaction using the “Customer Account” involves depositing to Y Corp. a fund for investment in various products including shares and investment trusts that Y Corp. deals with by entirely leaving Y Corp. the decision on which products to invest in.  Accordingly, the transactions using the “Customer Account” fall within the scope of the business of Y Corp., a securities company. 
Y Corp. made a final appeal.  

[Summary of Decision]
The court quashed the part of the original judgment concerning X, dismissed the appeal concerning X’s primary claim and referred the part of the case concerning X’s secondary claim back to the Tokyo High Court.

The judgment is referred to below.

“Pursuant to the factual relationship found, the “Customer Account” that A explained to X did not actually exist at Y Corp.  Description concerning the details of deposits in and withdrawals from the “Customer Account” was included not in the documents prepared by Y Corp. for its proper transactions, but only in the notebook delivered from A to X.  Further, no explanatory material or detailed explanation was provided for determining the actual transactions using the “Customer Account”.  A explained that Y Corp. would invest the amount deposited in the “Customer Account”. However, A did not explain that the loss or profits by sales and purchase of products (securities) would belong to X.  Further, A explained that the deposited amount would accrue compounded interest.  Based on such explanations, it is difficult to construe that Y Corp. conducted securities transactions for X using the “Customer Account”. 
Under the above-mentioned situation, the usage of the “Customer Account” as A explains is not the type of transactions that the original court found but fictitious transactions without any substance of transactions that Y Corp. may conduct as a securities company and does not fall within the “sales and purchase or other transactions of securities” under the above-mentioned provision.  Even if the amount deposited in the “Customer Account” was used for the purchase of shares, such purchase is a separate transaction conducted following the withdrawal of cash delivered from X to A from the “Customer Account” and therefore, does not change the above conclusion.

Accordingly, Y Corp. is not liable to return the amount delivered from X to A for depositing in the “Customer Account”.”
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